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The following index and digest contain the legal items which have appeared in The 


Banking Law Journal during 1938. 


The entire arrangement, including the number of the sections, follows the plan of the 
fourth edition of the Banking Law Journal Digest. The Digest, together with the 1938 
Supplement, in their 850 pages, contain the digests of more than 10,000 banking decisions 
which have been published in The Banking Law Journal from the time of its establishment 


in 1889 down to December, 1938. 


ACCOMMODATION PAPER 


§ 29. Accommodation paper of corporation 
—liability of corporation. 

Under the Pennsylvania statute (15 P. 8S. 
§2852-303, sub A), a corporation which 
indorses a promissory note for accommoda- 
tion can be held liable thereon. Strauss v. 
W. H. Strauss & Co., Pa., 199 Atl. Rep. 195. 
55 B. L. J. 608. 


§ 42. Liabifity to parties other than the 
one accommodated. 

One who signs a note as accommodation 
maker, upon the statement by the president 
of the bank, to which the note is trans- 
ferred, that the transaction is merely a tem- 
porary arrangement and that he will not 
be held liable, is, nevertheless, liable on the 
note. The president of a bank has no au- 
thority to make any such statement. Rinaldi 
v. Young, 92 Fed. Rep. (2d) 229. 55 
B. L. J. 122. . 


§ 47. Paper signed for accommodation 
after delivery. 

A person who signs a note as accommo- 
dation maker after its delivery to the payee 
is not liable to the payee, but is liable only 
to a subsequent holder for value. Mills v. 
Charlson, Minn., 275 N. W. Rep. 609. 55 
B. L. J. 113. 


§ 50. Note given to deceive bank examiner. 

Two persons indorsed for accommodation 
a note, made by a corporation and held by 
a bank, at the request of an officer of the 
bank to make the “note look good in the 
eyes of the bank examiner,” and on the 
understanding that they would never be 


called upon to pay the note. In an action 
on the note by the bank, where it was not 
shown that it was used to impress the bank 
examiners or that it had any effect upon 
the creditors of the bank, it was held that 
the indorsers were not liable. Quincy Trust 
Co. v. Woodbury, Mass., 13 N. E. Rep. (2d) 
377. 55 B. L. J. 460. 


AGENTS 


§ 56. Agent’s authority. 


One who claims that an employee of a 
corporation has implied authority to draw 
drafts on the corporation must assume the 
burden of proving facts sufficient to estab- 
lish such authority. Western Produce Co. 
v. Citizens State Bank, Texas, 113 S. W. 
Rep. (2d) 951. 55 B. L. J. 481. 

The maker of a series of collateral trust 
notes, pursuant to the provisions of the 
trust agreement, deposited with the trustee, 
a bank, funds to meet the notes “for the 
holders.” It was held that a holder of one 
of the notes, which was not presented until 
long after maturity, the trustee having 
failed in the meantime, could not enforce 
the note against the maker. Under the 
trust agreement, the trustee was the agent 
of the holder and authorized to receive pay- 
ment for him. Commercial Credit Co. v. 
Seymour National Bank, Ind., 15 N. E. Rep. 
(2d) 118. 55 B. L. J. 668. 


§ 57. Agent’s authority to indorse. 


The secretary of a corporation was given 
complete control of the company’s finances 
and was authorized to indorse “for deposit” 
checks payable to the company. He indorsed 
a number of such checks in this manner 
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and, at his request, the defendant bank, 
which carried the company’s account, cashed 
the checks for him. He appropriated the 
money to his own use. It was held that 
the bank was not liable for the loss. Glens 
Falls Indemnity Co. v. Palmetto Bank, 2 
Fed. Supp. 844. 55 B. L. J. 723. 


Bank acting as investment agent. 


A bank receiving from a customer securi- 
ties for management as to investment, it 
being agreed that the title to the securities 
shall remain in the customer and the cus- 
tomer retaining the right of revocation, is 
an agent rather than a trustee and is not 
liable for investment losses where it acts 
in good faith. Stephens v. Detroit Trust 
Co., Mich., 278 N. W. Rep. 799. 55 B. 
L. J. 483. 


ALTERED PAPER 


§ 63. Material alterations. 

Changing the name of the payee of a 
check constitutes a material alteration, and 
a drawee bank, paying such a check, is 
liable to its depositor, the drawer. Sundail 
Construction Co. v. Liberty Bank of Buf- 
falo, N. Y., 13 N. E. Rep. (2d) 745. 55 
B. L. J. 420. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§ 96. Property subject to attachment. 

A deposit in a savings bank in the name 
of a husband in trust for himself and his 
wife, “joint owners, subject to the order of 
either, balance at the death of either to be- 
long to the survivor,” cannot be attached by 
a judgment creditor of the husband in the 
absence of any fraud on the part of the 
husband and wife. Fairfax v. Savings Bank 
of Balitmore, Md., 199 Atl. Rep. 872. 55 
B. L. J. 645. 

Where a bank receives from a customer 
a draft on the customer’s debtor, payable 
to the bank, and the bank gives the cus- 
tomer credit therefor, with the right to 
draw against the deposit immediately and 
forwards the draft to a correspondent, the 
proceeds cannot be attached in the hands 
of the correspondent by a creditor of the 
customer even though a stipulation on the 
deposit slip provides that the bank acts 
as a mere collecting agent. Campbell v. 
Noble-Trotter Rice Milling Co., S. C., 198 
S. E. Rep. 373. 55 B. L. J. 882. 


§ 97. Priorities between different parties. 


A depositor drew against his deposit a 
series of checks aggregating more than the 
amount of the deposit. The checks were 
presented at approximately the same time 
and the bank refused to pay them because 


it could not determine which to pay and 
which to refuse. While the checks were 
outstanding, a creditor of the depositor gar- 
nisheed the account. It was held that the 
creditor was entitled to the deposit as 
against the bank’s contention that the check 
holders might be entitled to it. First Na- 
tional Bank v. Whitelock, Okla., 74 Pac. 
Rep. (2d) 355. 55 B. L. J. 222. 


ATTORNEY’S FEES 


§ 105. Provision in instrument for attor- 
ney’s fees held valid. 

A provision in a promissory note for at- 
torneys’ fees is valid and enforceable in 
Tennessee and the holder is entitled to the 
fees where the note is placed in the hands 
of an attorney for collection even though 
no suit is brought. The fees may be col- 
lected out of collateral in the hands of the 
holder securing the note. Julian v. Ameri- 
can National Bank, Tenn., 113 S. W. Rep. 
(2d).746. 55 B. L. J. 531, 


BANKING 


§ 111. Adoption and change of name. 

A Delaware corporation having the word 
“Trust” as part of its corporate title must 
be organized under the banking laws of 
that state. State ex rel. Lucey v. Terry, 
Del., 196 Atl. Rep. 163. 55 B. L. J. 164. 

A small loan company with the name 
“Personal Finance Co.” will be entitled to 
enjoin others setting up a similar business 
directly across the street bearfng the name 
“Personal Loan Service.” Personal Finance 
Co. v. Personal Loan Service, Neb., 275 
N. W. Rep. 324. 55 B. L. J. 30. 


§ 124. Banking powers—practicing law. 


A bank or trust company, which, through 
a regular salaried employee-attorney, draws 
a will or other legal document for a cus- 
tomer is engaged in illegal law practice, 
even though the bank or trust company is 
appointed a fiduciary in such document. 
But, where a bank or trust company has 
been appointed a fiduciary, it may have 
an attorney, in its regular employ on a 
salary basis, prepare legal papers incident 
to the administration of the trust, or repre- 
sent it in court as such fiduciary. Judd v. 
City Trust & Savings Bank, Ohio, 12 N. E. 
Rep. (2d) 288. 55 B. L. J. 175. 

An attorney employed by a bank in its 
legal department on a regular salary can- 
not subsequently require the bank to pay 
over to him fees collected by the bank in 
the rendering of legal services, on the 
ground that it was unlawful for the bank 
to engage in law practice. Klein v. Chi- 
cago Title & Trust Co., Ill., 14 N. E. Rep. 
(2d) 852. 55 B. L. J. 566. 
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It is illegal for a trust company to draft 
wills, or to have them drafted by attorneys 
or to solicit law business from the public 
or to recommend the names of attorneys for 
the drafting of wills or trust instruments. 
It is proper, however, for trust companies 
to draft trust agreements, revocable by the 
trustors, if they contain no donative or 
testamentary provisions. Detroit Bar As- 
sociation v. Union Guardian Trust Co., 
Mich., 276 N. W. Rep. 365. 55 B. L. J. 91. 


§ 126. —Insurance business. 

A national bank located in a place hav- 
ing less than 5,000 population may act as 
agent for insurance companies. The bank 
will be held résponsible for any contract 
which it enters into in this regard. Marshall 
National Bank & Trust Co. v. Corder, Va., 
194 S. E. Rep. 734. 55 B. L. J. 370. 


BANKRUPTCY 


§ 135. Deposit and withdrawal of funds. 


A trustee in bankruptcy is required to 
exercise proper care in depositing funds of 
the estate even though the funds are de- 
posited in a properly designated depository. 
The question whether the trustee has exer- 
cised such care is one for the jury to de- 
termine. United States v. Howard, 58 Sup. 
Ct. Rep. 309. 55 B. L. J. 86. 


§ 141. Priorities among creditors. 

A bank, having a trust department, can- 
not act in the dual capacity of settlor and 
trustee by creating a trust out of its own 
real estate and holders of “land trust cer- 
tificates,” created by such an attempted 
trust agreement are not entitled to prefer- 
ence over general creditors in liquidation 
proceedings against the bank. Gallagher v. 
Squire, Ohio, 13 N. E. Rep. (2d) 373. 55 
B, 

The plaintiff purchased $6,000 of capital 
notes from a bank upon the representation 
that the purchase was a good investment. 
The bank failed two years later. It was 
held that the plaintiff was not entitled to 
a preference over other creditors without 
showing that the representation was made 
without knowledge of its falsity and with 
intent to deceive. In re Farmers & Mer- 
chants Bank, Mo., 119 S. W. Rep. (2d) 
1012. 55 B. L. J. 917. 


A railroad company deposited money in 
a bank with instructions to use it to pay 
maturing coupons as presented by the bond- 
holders. It was held that this did not con- 
stitute a trust and that, upon the failure of 
the railroad company, the receiver, rather 
than the bondholders, was entitled to the 
deposit, even though the railroad company 
described the account on its books as “cash 
with fiscal agents and trustees” and the 


bank handled the account in its trust de- 
partment. Schloss v. Powell, 93 Fed. Rep. 
(2d) 518. 55 B. L. J. 216. 


§ 142. —Depositors. 

A deposit was made by a branch office 
of a corporation in a bank. It was held 
that an agreement that the bank was to 
act as the agent of the company in trans- 
mitting funds to the company’s head office 
and that, in the event of the failure of the 
bank to account for any such funds, the 
company should be entitled to a preferred 
claim, will be enforced. Union Electric 
Light & Power Co. v. Cherokee National 
Bank, 94 Fed. Rep. (2d) 517. 55 B. L. 
J. 496. 

A national bank held a deposit of a state 
bank which had failed. Upon the request 
of the receiver of the state bank, the cashier 
of the national bank agreed to transfer the 
deposit to another state bank. The national 
bank, however, did not make the transfer 
and failed while still holding the deposit 
of the closed state bank. It was held that 
the receiver of the latter bank was entitled 
to a preferred claim. Seaborn v. Reno Na- 
tional Bank, 20 Fed. Supp. 835. 55 B. L. 
J. 116, 


§ 143. —Deposits of trust funds. 


A deposit by a person in a savings ac- 
count in her name as trustee for others is 
a general deposit and, upon the failure of 
the bank will not be entitled to preference 
in payment over other deposits. Moehlen- 
kamp v. Savings Trust Co., Mo., 108 S. W. 
Rep. (2d) 605. 55 B. L. J. 35. 

The beneficiaries of a life insurance trust 
will be entitled to a preferred claim upon 
the failure of the trust company acting as 
trustee where it appears that the company 
deposited trust funds in its commercial de- 
partment although its officers were aware 
of its insolvency. In re Johnson’s Estate, 
Pa., 195 Atl. Rep. 128. 55 B. L. J. 377. 

Upon the failure of a national bank hold- 
ing funds as a trustee, the beneficiaries of 
the trust are entitled to a lien on the seeuri- 
ties deposted by the bank with the Superin- 
tendent of Banks as required by law. 
Fesenmeyer v. Salt Springs National Bank, 
92 Fed. Rep. (2d) 599. 55 B. L. J. 365. 


Where the president of a bank, acting as 
trustee of an estate, deposits trust funds in 
the bank under a certificate of deposit, 
which is renewed over a period of about 
eighteen years, the estate will be a pre- 
ferred creditor upon the failure of the bank. 
Peoples Bank v. Moberly, Mo., 115 S. W. 
Rep. (2d) 91. 55 B. L. J. 434, 


§ 145. —Special deposits. 


The plaintiff delivered certain notes to 
a bank for safekeeping and they were placed 
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in a safekeeping jacket marked in her name. 
The bank failed and it was discovered that 
an officer of the bank had sold the notes 
and substituted others in their place. It 
was held in an action by the plaintiff 
against the receiver that the plaintiff was 
entitled to the substituted notes. Moran v. 
Judson, 96 Fed. Rep. (2d) 551. 55 B. 
L. J. 631. 


§ 150. —Holder of certified check. 

Where a drawee bank certifies a check 
and fails before the check is paid, the 
holder is not entitled to a preference over 
other creditors of the bank. Freeman Shoe 
Corp. v. Dorman, Ky., 112 S. W. Rep. (2d) 
999. 55 B. L. J. 383. 


§ 152. —Holder of draft. 

A depositor, upon hearing rumors that 
his bank was about to close, presented a 
check for most of the amount which he had 
on deposit. The cashier told him that he 
did not have enough cash to pay the check 
and gave him a draft on an out of town 
correspondent. The depositor presented the 
draft on the following day but payment 
was refused because the issuing bank had 
failed that morning. It was held that the 
depositor was entitled to a preferred claim 
in the assets of the closed bank. Quain- 
tance v. Moberly, Mo., 110 S. W. Rep. (2d) 
857. 55 B. L. J. 143. 


§ 154. —Cases involving failure of col- 
lecting bank. 


The indorsee of a check drawn on a bank 
in New York deposited it in a bank in 
Philadelphia on February 27. The check 
was forwarded for collection and was col- 
lected by the Federal Reserve Bank of New 
York on March 1. At the close of business 
on March 1, the Philadelphia bank was 
placed on a restricted payment basis and 
later went into receivership. It was held 
that the depositor was not a preferred 
ereditor. Hekler v. Ward, 21 Fed. Supp. 
710. 55 B. L. J. 306. 


Where a bank, in which checks are de- 
posited “for collection” fails before the pro- 
ceeds are received, the depositor will be en- 
titled to payment in full. Friedman v. Irv- 
ing Trust Co., 300 N. Y. Supp. 51. 55 
B. L. J. 185. 


§ 160. Deposits withdrawn when bank in- 
solvent. 


A transfer of mortgages by a bank to 
its depositor to pay off the deposit, made 
at the suggestion of the bank’s cashier, 
fifteen months before the closing of the 
bank, where there is no evidence of in- 
solvency on the part of the bank or of bad 
faith on the part of the depositor, is valid 
and will not be set aside at the instance 


of the receiver of the bank. Reisterer vy. 
Couchez Bros., Mich., 279 N. W. Rep. 910. 
55 B. L. J. 677. 


BOOK REVIEWS 


1937 Amendments Affecting Wills, Trust 
and Estates in New York and Emergency 
Mortgage Laws. 55 B. L. J. 230. 

Annotations on Small Loan Laws. 55 
B. i. J. 719. 

Bankruptcy Law of 1938—A Compara- 
tive Analysis. 55 B. L. J. 639. 

Credit Manual of Commercial Laws. 55 
B. L. J. 878. 

First 1938 Edition Rand.McNally Bank- 
ers Directory. 55 B. L. J. 312. 

Final 1938 Edition Rand McNally Bank- 
ers Directory. 55 B. L. J. 804. 

Manual of Uniform Accounting and Au- 
diting Procedure. 55 B. L. J. 640. 

Real Estate Principles and Practices. 55 
B. L. J. 720. 


BUILDING AND LOAN ASSOCIATIONS 


Decisions involving associations. 


A person deposited money in a building 
and loan association in his name in trust 
for another. Subsequently, upon the direc- 
tion of the trustee, the association trans- 
ferred the account to the name of a third 
party. It was held that the association was 
not liable to the original beneficiary. Evin- 
ger v. MacDougall, Calif., 82 Pac. Rep. (2d) 
194, 55 B. L. J. 781. 


COLLECTIONS 


§ 276. Duties of collecting bank; liability 
for negligence generally. 


A bank, through which a bill of lading 
and sight draft, covering a shipment, were 
sent for collection, will be liable if it re- 
leases the bill of lading and draft upon the 
instructions of an agent of the owner with- 
out first communicating with the owner. Ott 
v. Schneiter, Ohio, 10 N. E. Rep. (2d) 947. 
55 B. L. J. 188. 


§ 305. Failure of bank connected with 
collection transaction; rights of 
parties. 

Where the payee of a check deposited it 
in his bank, which forwarded it to the 
drawee and the latter gave the depository 
bank credit on its books as authorized by 
the payee in the provisions contained on 
his deposit slip, and the depository bank 
failed the following day, it was held that 
the proceeds belonged to the depository 
bank as against the payee. Dean Tobacco 
Warehouse Co. v. American National Bank, 
Tenn., 117 S. W. Rep. (2d) 746. 55 B. 
L. J. 595. 


— 
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§ 308. Right to revoke credit or charge 
back check. 

An out of town bank wired the plain- 
tiff bank to pay $800 to a certain party, the 
telegram stating “we remit.” The money 
was paid out in accordance with the tele- 
graphic instruction but the out of town 
bank failed the following day. It was held 
that the local bank was entitled to recover 
the money from the party to whom it was 
paid. Tilley v. Security State Bank, Okla., 
82 Pac. Rep. (2d) 801. 55 B. L. J. 839. 


CONSIDERATION 


§ 316. Necessity for consideration. 

The defendant signed notes payable to 
the order of the plaintiff bank at the re- 
quest of his friend, the president of the 
bank, and the notes were placed among the 
bank’s assets. The notes were made for the 
accommodation of the bank and the de- 
fendant received no consideration for them. 
It was held that the bank could not enforce 
the notes. Farmers National Bank v. 
Crooks, Ill., 15 N. E. Rep. (2d) 918. 55 
B. L. J. 592. 


§ 319. Instances of sufficient consideration. 

A bank officer and director (the de- 
fendant) executed a guaranty of a note, 
which the bank had previously taken, in 
order to meet a criticism of the bank ex- 
aminer. He received no consideration or 
value for his guaranty. The note was later 
renewed and thereafter the bank failed. In 
the meantime the guarantor had made pay- 
ments on account of the note. The note 
was sold by the liquidator. It was held 
that the guarantor could not defend on the 
ground of want of consideration. Park 
Place Discount Co. v. Taylor, N. J., 195 
Atl. Rep. 520, 55 B. L. J. 147. 


§ 324. Imstances of insufficient considera- 
tion. 

A note, signed by a father in favor of 
his daughter, for which no valuable con- 
sideration is given by the daughter, but 
which is based solely on “love and affec- 
tion,” eannot be enforced by the daughter 
against the father’s estate. In re Smith’s 
Estate, Wis., 277 N. W. Rep. 141. 55 B. 
L. J. 342. 

A note executed by a woman for the 
purpose of reimbursing the payee for the 
value of securities out of which he was 
defrauded by the maker’s brother, is not 
based on a valuable consideration and can- 
not be enforced by the payee against the 
maker. Baker v. Williams, Ga., 198 S. E. 
Rep. 838. 55 B. L. J. 933. 


§ 329. Want or failure of consideration. 


The maker of a note has the burden of 
proving insufficiency of consideration as a 


defense to an action on the note. Laux 
v. Batterman, Neb., 281 N. W. Rep. 799, 
55 B. L. J. 929. 


CONTRACTS 


§ 331. Validity. 

A contract by which a bank employs a 
person to liquidate its German credits is 
not illegal under statutes which prohibit the 
payment of a commission by an applicant 
for loan from the Reconstruction Finance 
Corporation, even though the loan from that 
corporation might have been contemplated 
by the parties. Simon v. Chemical Bank & 
Trust Co., 2 N. Y. Supp. (2d) 902. 55 
B. J. 529. 


CORPORATIONS 


§ 347. Officers executing corporate notes 
held personally liable. 


The secretary of a corporation, who signs 
his name to a promissory note under the 
signature of the corporation, without any- 
thing to indicate that he signs in a repre- 
sentative capacity, is personally liable on 
the note. Starley v. Deseret Foods Corp., 
Utah, 74 Pac. Rep. (2d) 1221. 55 B. L. 


J. 257. 
DEPOSITS 


§ 362. Security for deposits. 

A city deposited funds in a national bank. 
The bank, as principal, with individuals as 
sureties, gave a bond to secure the deposit 
which recited that “said surety” had de- 
posited with the city certain bonds as secu- 
rity. The bank became insolvent and the 
city sold the bonds securing its deposit. 
These bonds actually belonged to the bank 
and not to the “surety.” It was held that 
the receiver was entitled to collect from 
the city the proceeds of the sale. City of 
Chicago v. Joseph, 95 Fed. Rep. (2d) 444. 
55 B. L. J. 521. : 

A depository bond for the protection of 
the deposits of an individual named therein, 
with the word “receiver” appended to his 
name, is applicable to funds subsequently 
deposited in the bank by him in his capacity 
of receiver for several insolvent banking 
institutions, though such receiverships came 
into being after the bond was executed. 
Lawhead v. Doddridge County Bank, W. 
Va., 194 S. E. Rep. 79. 55 B. L. J. 212. 

A national bank has no authority to 
pledge its assets to secure deposits made 
with the national bank by the receiver of 
a state bank. Hood v. Hardesty, 94 Fed. 
Rep. (2d) 26. 55 B. L. J. 388. 

A pledge of its assets by a national bank 
to secure general deposits of public money 
was invalid prior to the amendment of June 
25, 1930, to Section 5158 of the Revised 


ip 
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Statutes, 12 U. S. Code §90. City of Fort 
Worth v. McCamey, 93 Fed. Rep. (2d) 964. 
55 B. L. J. 337. 

The Federal statute, 12 U. S. Code, §90 
(Act of June 25, 1930), which empowers 
national banks to give security for deposits 
of public funds, in states where such 
pledges are permitted by state law with ref- 
erence to state banks, validates pledges of 
this kind previously made by national banks 
and existing at the time of the enactment 
of the statute. MeNair v. Knott, 58 Sup. 
Ct. Rep. 245. 55 B. L. J. 1. 

Under the Colorado statute, Laws 1927, 
p. 203, §7, and the Federal statute, 12 U. S. 
Code, $90, a national bank located in Colo- 
rado may give security to protect city funds 
deposited with it. Todd v. Elkins, Colo., 
72 Pac. Rep. (2d) 696. 55 B. L. J. 301. 


§ 386. Public deposits. 


A county treasurer indorsed, as treasurer, 
and individually, drafts which were pay- 
able to him as treasurer, and deposited them 
in his individual account in the defendant 
bank, later withdrawing the funds for his 
own use. It was held, under §§4 and 9 
of the Uniform Fiduciaries Act (Burns’ 
Ind. St. 1933, §§31-104 and 31-109), that 
the bank was not liable for the amount 
thus misappropriated by the treasurer. 
Fidelity & Deposit Co. v. Citizens’ State 
Bank, Ind., 11 N. E. Rep. (2d) 52. 55 
B. L. J. 219. 

§ 388. Deposits by corporate officials and 
other agents. 


A check payable to the order of “Turley 
Mortgage Company, Agents,” was indorsed 
and deposited in the mortgage company’s 
individual account. The proceeds belonged 
to an insurance company for which the 
mortgage company acted as agent in the 
sale of certain real estate. The mortgage 
company became insolvent without account- 
ing to the insurance company for the money. 
It was held that the bank, in which the 
check was deposited, having no knowledge 
of the fraudulent purpose of the agent, was 
not liable to the insurance company. New 
York Life Insurance Co. v. Bank of Com- 
merce & Trust Co., Tenn., 111 S. W. Rep. 
(2d) 371. 55 B. L. J. 355. 


§ 393. Deposits by trustees. 


A check drawn by a fraternal order was 
payable to a person as treasurer of the 
order. The check was wrongfully indorsed 
by the general chairman of the order and 
deposited to the credit of his personal ac- 
count, the chairman later withdrawing and 
using the proceeds. It was held that the 
bank in which the check was deposited was 
liable to the fraternal order. Moneypenny 
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v. Third National Bank, Tenn., 111 S. W. 
Rep. (2d) 375. 55 B. L. J. 361. 

If a fiduciary deposits trust funds in a 
bank and withdraws and appropriates them 
to his own use, the bank will not be liable 
unless it appears that the bank has actual 
knowledge that the fiduciary is making 
wrongful use of the funds or knowledge 
of such facts as would lead a reason- 
ably prudent person to suspect wrong- 
doing. In re Bohenko’s Estate, 4 N. Y. 
Supp. (2d) 420. 55 B. L. J. 579. 


§395. Deposits by guardians. 

Under a Georgia statute (Code §13-2042), 
a bank may permit a guardian (or other 
fiduciary) to deposit checks payable to him 
as guardian in his individual account and 
may pay checks drawn against the account 
by the guardian. United States Fidelity 
& Guaranty Co. v. Grimsley, Ga., 198 S. E. 
Rep. 715. 55 B. L. J. 813. 


A guardian transferred funds, deposited 
in his name as guardian in a bank, to his 
individual account in the same bank. He 
used the funds to purchase realty, taking 
title in his own name and _ subsequently 
deeded the property to the bank as security 
for an individual debt. Eight years later, 
the ward brought this action to enjoin the 
bank from enforcing the deed. It was held 
that the bank was entitled to judgment in 
the absence of proof that the bank was 
aware of the guardian’s misuse of his 
ward’s funds. Tattnall Bank v. Harvey, 
Ga., 108 S. E. Rep. 724. 55 B. L. J. 902. 


§ 400. Deposits by one person in name of 
another. 

There is a presumption that a bank ac- 
count created in the wife’s name with the 
money of the husband constitutes a gift to 
her and strong evidence is required to rebut 
it. Werle v. Werle, Pa., 1 Atl. Rep. (2d) 
244, 55 B. L. J. 774. 


§ 401. Deposits in two names. 

Wardrop deposited $750 in the defendant 
bank, taking a certificate of deposit, pay- 
able to the order of either himself or Nash. 
Nash knew nothing of the certificate until 
after Wardrop’s death when it was found 
in his lockbox. It was held that this did 
not create a joint tenancy, with the right 
of survivorship, entitling Nash to the cer- 
tificate and that the certificate belonged to 
Wardrop’s estate. Lindner & Boyden Bank 
v. Wardrop, Ill., 10 N. E. Rep. (2d) 144. 
56 B. L. J. 22. 


A depositor in a commercial bank wrote 
to the bank directing it to change the ac- 
count to a joint one payable to himself 
or his daughter or his son. He told the 
cashier that he wished his children to have 
the deposit at his death. He retained pos- 
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session of the passbook until his death. It 
appeared that his real purpose was to pre- 
vent his wife from getting the money. It 
was held that the money belonged to his 
estate and not to his children. McDermott 
v. Bennett, 5 N. Y. Supp. (2d) 4. 55 
B. L. J. 674. 


Money belonging to A was deposited in 
a savings bank in the names of A, B, “pay- 
able to either survivor.” B withdrew the 
entire amount and A subsequently died. Un- 
der §249 of the New York Banking Law, 
it was held that there was no conclusive 
presumption as to the title of the survivor. 
It appeared that A was confined by illness 
at the time of the deposit and that her real 
object in making the joint deposit was con- 
venience in withdrawal. It was held that 
B must account to A’s estate for the sum 
withdrawn. In re MecCarthy’s Estate, 299 
N. Y. Supp. 715. 55 B. L. J. 107. 


§ 417. Survivor entitled to fund. 


A joint savings account passbook con- 
tained a rule that, in the ease of the death 
of either of the depositors “the balance, as 
provided by law, shall be payable to the 
survivor.’ One of the two depositors died 
and the bank paid the deposit to his ad- 
ministrator. The survivor brought action 
to recover the deposit and it was held that 
the bank was liable. Gail v. Central Trust 
Co., Ohio, 12 N. E. Rep. (2d) 782. 55 
B. L. J. 416. 

An aged depositor told her cousin to take 
her bank books and have the accounts, then 
standing in her name, transferred to joint 
accounts in the names of herself and the 
cousin and he had the accounts so changed. 
It was held that the depositor had acted 
entirely upon her own independent judg- 
ment and that the cousin was entitled to 
the accounts upon the depositor’s death. 
Murphy v. Nally, Mass., 17 N. E. Rep. (2d) 
151. 55 B. L. J. 905. 

Money deposited in a savings account by 
a man in the names of himself “or wife” 
will belong to the wife as survivor after 
the husband’s death. The fact that the 
money deposited belonged to the. husband 
and the further fact that the wife made 
no withdrawals from the deposit during her 
husband’s lifetime are immaterial. Geist v. 
Robinson, Pa., 1 Atl. Rep. (2d) 153. 55 
B. L. J. 759. 


§ 429. Deposits in trust. 


A resident of New Jersey opened an ac- 
count in a New York savings bank in trust 
for his brother, also a resident of New 
Jersey. Upon the death of the depositor 
it was held that the question as to the 
ownership of the deposit should be decided 
in accordance with the laws of New York 
and that the surviving brother, and not the 


decedent’s next of kin was entitled to the 
fund. Cutts v. Najdrowski, N. J., 191 Atl. 
Rep. 867, 54 B. L. J. 639, reversed, 198 
Atl. Rep. 885. 55 B. L. J. 554, 


§ 432. Unclaimed deposits. 


Under the statutes of Oklahoma (6 Okl. 
St. Ann. $156) unclaimed deposits, remain- 
ing in the hands of the Banking Commis- 
sioner engaged in liquidating a bank, re- 
vert to the state and not to the stockholders 
of the bank. In re Farmers’ State Bank, 
Okla., 74 Pac. Rep. (2d) 1166. 55 B. L. 
J. 288. 


The Michigan Escheat laws are consti- 
tutional and apply to national banks and 
to the receivers of such banks. Under these 
laws, the receiver of a national bank must 
account to the state for all deposits be- 
longing to persons which have remained in- 
active for a period of seven years prior to 
the date of the closing of the bank. Starr 
v. Schram, 24 Fed. Supp. 888. 55 B. L. 
J. 898. 


§ 433. Selling information as to unclaimed 
deposit. 

An administrator entered into an agree- 
ment to pay an attorney approximately $1,- 
600 out of a savings account of $5,000 be- 
longing to the estate, the attorney having 
knowledge as to the whereabouts of the 
account and refusing to disclose that knowl- 
edge until the execution of the agreement. 
It was held that the agreement was unen- 
forceable. In re Healy’s Estate, 4 N. Y. 
Supp. (2d) 650. 55 B. L. J. 672. 


DURESS 


§ 443. Duress as defense to note, 


A woman who indorses a note, payable 
to a bank, upon the representation of an 
officer of the bank that her husband is 
liable to be sent to prison for the criminal 
act of her husband’s business partner in 
defrauding the bank (which, of course, is 
not the law) signs under duress and is not 
liable on the note. Simpson v. Harper, 
Tenn., 111 S. W. Rep. (2d) 882. 55 B. 
L. J. 243. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Delegation of powers. 


Article by Charles Pomeroy Collins of the 
New York Bar. 55 B. L. J. 325. 


§ 452. Effect of merger on bank’s right 
to act as trustee. 

A banking institution, organized under 
the laws of the State of Illinois, may merge 
or consolidate with a national bank under 
the charter of the national bank. After 
such consolidation the national bank may 
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continue to act as trustee under a trust 
deed in which the state bank was originally 
named as trustee. First National Bank v. 
Lindberg, Ill., 12 N. E. Rep. (2d) 917. 55 
B. L. J. 399. 


§ 453. Foreign corporation as executor. 


A trust company, organized under the 
laws of another state, may not act as a 
trustee under a will in the state of New 
Hampshire. Cadbury v. Parish, N. H., 200 
Atl. Rep. 791. 55 B. L. J. 721. 

The statutory provisions of New York 
with respect to the qualifications of trustees 
apply only when the trust is to be adminis- 
tered within the state of New York. In re 
MecAuliffe’s Estate, 4 N. Y. Supp. (2d) 605. 
55 B. L. J. 627. 


§ 456. Removal of executor, administra- 


tor or trustee. 

Executors of a will will be removed from 
office by the court where it appears that 
they neglected to pay taxes against the es- 
tate, thereby causing large penalties to be 
assessed; failed to set up trusts provided 
in the will; gave preference in the payment 
of certain legacies to the detriment of other 
interested parties, and withdrew commis- 
sions which were entered on the books of 
the estate as payments on account of lega- 
cies given to the executors. In re Israel’s 
Estate, 2 N. Y. Supp. (2d) 170. 55 B. 
L. J. 536. 


§ 459, Compensation. 

A trust company acting as trustee under 
a will is entitled to be paid commissions 
on the corpus of the estate as well as upon 
the income at the time of filing an inter- 
mediate accounting. In New Jersey the 
amount of the commissions rests in the dis- 
eretion of the court but the statute fixes 
a maximum of 5 per cent. Gates v. Plain- 
field Trust Co., N. J., 198 Atl. Rep. 883. 
55 B. L. J. 543. 


In Connecticut the compensation to which 
a fiduciary is entitled is not fixed by statute 
but is left to the discretion of the court. 
Bridgeport-City Trust Co. v. First National 
Bank & Trust Co., Conn., 200 Atl. Rep. 809. 
55 B. L. J. 739. 

A bank or trust company, acting as tes- 
tamentary trustee, which performs its duties 
in a negligent manner, thereby forfeits its 
right to receive compensation or allowance 
for costs and disbursements. In re Caf- 
frey’s Will, 3 N. Y. Supp. (2d) 443. 55 
B. L. J. 770. 

§ 466. Presentment and payment of claims. 

The ignorance of a person, holding a 
note secured by a mortgage on property 


belonging to a decedent, as to the fact that 
the Probate Court has limited the time 
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within which claims against the estate may 
be presented to the executor, as required 
by law, will not excuse untimely present- 
ment of the claim nor justify the court in 
granting the mortgagee an_ extension. 
Richey v. First National Bank & Trust 
Co., 195 Atl. Rep. 732. 55 B. L. J. 250. 


§ 467. Personal liability generally. 

A bank acting as trustee for an incom- 
petent person under a will, which disburses 
$1,900 out of principal in addition to the 
entire annual income of $2,700 and permits 
the beneficiary’s niece to disburse the money 
without adequate supervision or security, 
will, upon a settlement of its accounts, be 
surcharged with the amount expended from 
principal. In re Clark’s Will, 5 N. Y. Supp. 
(2d) 769. 55 B. L. J. 715. 

The trustees of a “Massachusetts” or 
business trust are not personally liable on 
a promissory note signed by or on behalf 
of the trust. Plum v. Siekmann, Neb., 280 
N. W. Rep. 264. 55 B. L. J. 762. 


§ 470. Investments—retaining decedent’s 
investments. 

The executors of an estate held shares of 
stock as assets of the estate for a period 
of about eight months, when they were sold 
at a price lower than they would have 
brought if they had been sold promptly on 
the probate of the will. It was held that 
they were not personally liable for the 
amount of the shrinkage. In re Cudde- 
back’s Estate, 6 N. Y. Supp. (2d) 493. 
55 B. L. J. 799. 


§ 472. —Real estate. 

Testamentary trustees have no authority 
to use the principal funds of the estate for 
the purpose of erecting buildings unless 
such authority is granted in the will and 
they will be surcharged with the amount of 
any loss. In re Rosenberg’s Will, 2 N. Y. 
Supp. (2d) 300. 55 B. L. J. 450. 


—Mortgage participations. 

A trust company acting as guardian of 
a minor’s estate, purchased a mortgage par- 
ticipation certificate from itself for the 
guardianship estate. The mortgaged prop- 
erty was assessed for tax purposes at the 
amount of principal due on the mortgage. 
It was held that the investment was an 
improper one and that the trust company 
should be surcharged with the amount lost 
thereby. In re Laing’s Guardianship, 3 
N. Y. Supp. (2d) 409. 55 B. L. J. 771. 

An agreement by a trust company acting 
as trustee to invest the trust funds in “good 
first mortgages” is complied with by an 
investment in a mortgage pool, where each 
mortgage in the pool measures up to the 
standard of a good first mortgage. In re 
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D’Happart’s Estate, Pa., 200 Atl. Rep. 927. 
55 B. L. J. 745. 

A city chamberlain investing funds of a 
minor in a guaranteed mortgage certificate, 
pursuant to court order, will not be liable 
for a loss although the certificate is not a 
legal investment, it appearing that the 
chamberlain was not negligent. Mills v. 
Bluestein, N. Y., 9 N. E. Rep. (2d) 944. 
55 B.. 17, 


§ 478. —lInvestment under provision in 
will. 


A provision in a will, authorizing the 
trustee to invest “the trust fund in first 
mortgages on improved real estate, in munici- 
pal or corporation bonds or in any other 
form of income bearing property, except 
real estate,” does not authorize an invest- 
ment in common stocks. In re Trusteeship 
of First Minneapolis Trust Co., In re Jones’ 
Will, Minn., 277 N. W. Rep. 899. 55 B. 
L. J. 404, 


A provision in a will authorizing the 
trustees to “retain, obtain, hold, invest and 
reinvest in any securities or investments, 
and they shall not be confined to such se- 
curities or investments as are known or con- 
sidered lawful and valid securities or in- 
vestments for trustees in Pennsylvania,” 
gives the trustees authority to invest in 
shares of the common stock of the Penn- 
sylvania Railroad Company. In re Wood’s 
Estate, Pa., 197 Atl. Rep. 638. 55 B. 
L. J. 456. 

A will authorized the executors and trus- 
tees to retain and invest in non-legal securi- 
ties. It was held that the word “securities” 
should be construed to include stocks of 
corporations, both common and preferred, 
as well as bonds and other investments. 
Fidelity Union Trust Co. v. Lowy, N. J., 
196 Atl. Rep. 369. 55 B. L. J. 379. 


A will executed in Georgia by a person 
domiciled in that state appointed a New 
York bank as trustee and authorized the 
trustee to invest in any “property, either 
real or personal, that it may think best.” 
It was held that this clause authorized the 
trustee to make investments without regard 
to whether or not the same were authorized 
by the laws of Georgia or of New York 
regulating the investment of trust funds. 
Guaranty Trust Co. v. Leach, 5 N. Y. Supp. 
(2d) 628. 55 B. L. J. 706. 


An investment by a trust company, act- 
ing as trustee under a will, in mortgage 
participation certificates, purchased from 
itself, where the will directed that the funds 
be invested in first bond and mortgage, is 
a breach of trust and, if the certificates de- 
preciate in value the trustee can be com- 
pelled to pay the amount of the investment 
to the beneficiaries in cash. In re Shaw’s 


Estate, N, J., 195 Atl. Rep. 525. 55 B, 
L. J. 130. 

While it is not lawful for a testamentary 
trustee to invest trust funds in corporate. 
stocks, the testator may give him such au- 
thority by a provision to that effect in the 
will. In re Loose’s Will, 4 N. Y. Supp. (2d) 
611. 55 B. L. J. 664, 


§ 480. —Liability for loss. 

A bank which receives money from a cus- 
tomer for the purpose of investment and 
negligently invests the money in improper 
securities will be responsible as a trustee 
to the customer for any loss sustained. 
Birmingham Trust & Savings Co. v. Ans- 
ley, Ala., 176 So. Rep. 465. 55 B. L. J. 193. 

Two of three trustees under a will re- 
sided in New York, the state in which they 
were appointed and in which the assets of 
the estate were located. The third trustee 
resided in New Jersey. Funds belonging to 
the estate were deposited in a bavk in New 


‘Jersey and were lost through the failure of 


the bank. It was held that the trustee 
should be surcharged with the amount of the 
loss. In re Fricke’s Estate, 2 N. Y. Supp., 
(2d) 654. 55 B. L. J. 375. 


§ 481. —Liability for interest. 


A trustee under a will, who was a book- 
keeper in a bank, deposited funds belonging 
to the trust in the savings department of 
the bank, where he also kept his personal 
funds. On February 4, 1933, all banks in 
the state were closed by a proclamation of 
the governor. It was held that the trustee 
was not liable for the interest thereby lost 
on the deposit. In re Van Kooy’s Estate, 
Mich., 280 N. W. Rep. 73. 55 B. L. J. 682. 


Registering securities in name of nominee. 

An executor or trustee may not register 
securities in the name of a nominee under 
the laws of the State of New York, even: 
though such practice is expressly authorized 
in the will. Matter of Elizabeth C. Harris, 
New York County Surrogates Court, May 
2, 1938. 55 B. L. J. 393. 


Trustee under corporate mortgage. 


A trust company acting as trustee under 
a eorporate mortgage is not required to 
give notice to the bondholders of a default 
in the making of the payments under the 
mortgage, where the mortgage specifically 
provides that the trust company need give 
no such notice unless requested in writing 
by holders of 25 per cent. of the bonds. 
Gouley v. Land Title Bank & Trust Co., Pa.,. 
198 Atl. Rep. 7. 55 B. L. J. 525. 


§ 486. Revocation of trust. 


A trust, created for the purpose of edu- 
eating the two beneficiaries named in the. 
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trust agreement, reserved a right of revoca- 
tion in the trustor and provided that the 
trust might be revoked by giving thirty 
days’ written notice to the trustee. The 
trustor revoked the trust without giving the 
thirty days’ notice, the trustee having 
waived that provision. It was held that 
the provision as to revocation was for the 
benefit of the trustee and was not open to 
attack by the beneficiaries. Miller v. Ex- 
change National Bank, Okla., 8Q Pac. Rep. 
(2d) 209. 55 B. L. J. 660. 

Under the laws of New York (Personal 
Property Law, §23), a trust in personal 
property, completely created and reserving 
no power of revocation, may not be revoked 
without the written consent of all persons 
beneficially interested. Engel v. Guaranty 
Trust Co., 3 N. Y. Supp. (2d) 1000. 55 
B. L. J. 602. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Membership. Under an Indiana statute 
(Burns’ Ann. St. Ind., 1933, §18-2007), 
banks organized under the laws of that 
state may become members of the F. D.I.C. 
and their officers, directors and employees 
are subject to punishment under the 
Federal law, 12 U. S. Code, $592, providing 
penalties for embezzlement or misapplica- 
tion of funds by any officer, director or 
employee of an insured bank. Weir v. 
United States, 92 Fed. Rep. (2d) 634. 55 
B. L. J. 170. 

Deposit insurance. A woman who owned 
a certificate of deposit for $12,500 had the 
issuing bank exchange it for three cer- 
tificates of $5,000, $5,000 and $2,500 re- 
spectively. One certificate was issued in 
the name of each of her three children. 
Upon the closing of the bank, it was held 
that the evidence indicated that the children 
were the sole owners of the certificates and 
that they were protected by the deposit 
insurance law. Ghent v. Cliffside Park 
Title Guarantee & Trust Co., N. J., 199 
Atl. Rep. 416. 55 B. L. J. 586. 

Deposits insured. One who was indebted 
to a bank for a loan, pledged a lease, which 
he had made as lessor, with the bank as 
security, giving the bank authority to col- 
leet the rents. The bank collected more 
than enough to satisfy the loan and then 
became insolvent. The borrower sued the 
bank and obtained a judgment for the 
amount of the excess collected by the bank. 
It was held that this claim was covered by 
deposit insurance. Hockenjos v. Federal 
Deposit Insurance Co., N. J., 190 Atl. Rep. 
596. 55 B. L. J. 624. 

Each of several separate accounts, such 
as a Sinking Fund Account, a Firemen’s 
Pension Fund, etc., maintained by a town 


in one bank, is covered by Federal Deposit 
Insurance up to the sum of $5,000. Casady 
v. First State Bank of Cheyenne, 24 Fed. 
Supp. 687. 55 B. L. J. 879, 888. 

Dividends. Upon the closing of a state 
bank, the deposits of which were insured, 
the Federal Deposit Insurance Corporation 
paid $5,000 insurance to a number of de- 
positors whose deposits exceeded that 
amount. Each depositor assigned to the 
corporation his claim against the closed 
bank “arising out of said insured deposit,” 
as required by the deposit insurance law. 
It was held that the Corporation and each 
depositor were entitled to share pro rata 
in a dividend declared by the liquidating 
agent, their respective shares to be based 
on the ratio between $5,000 (for the cor- 
poration) and the excess of the deposit over 
$5,000 (for the depositor). Withers v. 
D’Auria Bank & Trust Co., N. J., 195 Atl. 
Rep. 298. 55 B. L. J. 273. 


FEDERAL RESERVE BANK 


§ 491. Par collections. 

Under the Georgia Code, §13-2027, a pri- 
vate banker cannot compel a chartered bank 
to pay exchange on checks drawn on the 
latter which the private banker presents to 
the chartered bank for collection, notwith- 
standing the private banker alleges a gen- 
eral custom permitting such exchange to 
be taken. Lawson v. Citizens Bank of Ha- 
hira, Ga., 195 S. E. Rep. 742. 55 B. L. 
J. 505. 


§ 492. Rediscounted paper. 

Where a note held by a bank is redis- 
eounted with the Federal Reserve bank and 
is paid to the bank prior to maturity, the 
custom is for the bank to give the maker a 
receipt for his payment and to request the 
Federal Reserve bank to return the note. 
This makes the discounting bank the agent 
of the Federal Reserve bank with authority 
to receive such payments and precludes the 
Federal Reserve bank from enforcing the 
note against the maker. Federal Reserve 
Bank v. Algar, N. J., 22 Fed. Supp. 168. 
55 B. L. J. 463. 


FEDERAL SAVINGS AND LOAN 
ASSOCIATION 


Article by James D. Henderson, presi- 
dent of the Brookline Federal Savings and 
Loan Association, Brookline, Mass. 55 B. 
L. J. 89. 

FORGED PAPER 


§ 498. Forged paper in general. 

One who indorses a check for the pur- 
pose of identifying the payee will be liable 
to a bank which cashes the check for the 
payee, where the check is subsequently re- 
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turned by the drawee bank because of the 
fact that the drawer’s signature is forged. 
Seymour v. Peoples Bank, N. C., 194 S. E. 
Rep. 464. 55 B. L. J. 331. 

Where a person claims that what purports 
to be his signature on a promissory note is 
not his genuine signature, the fact that he 
failed to disavow the signature when it was 
shown to him in the office of the payee and 
the further fact that he did not tell a co- 
maker that he denied the genuineness of 
the signature at a time when they were 
discussing the matter, will be evidence that 
the signature is not a forgery. White Sys- 
tem of Shreveport v. Theus, La., 182 So. 
Rep. 394. 55 B. L. J. 691. 


§ 508. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


A bank which pays a check on a forged 
indorsement will not be permitted to charge 
the check against the depositor’s account 
unless there are facts present under which 
the depositor would be “precluded from set- 
ting up the forgery.” Schenke v. Central 
Trust Co., Ohio, 16 N. E. Rep. (2d) 700. 
35 B. L. J. 847. 

A drawee bank which pays a check bear- 
ing a forgery of the indorsement of one of 
the two payees named in the check, will 
be held liable to the drawer for the amount. 
Farmers Union Agricultural Credit Corp. v. 
Northwest Security National Bank, S. D., 
28 N. W. Rep. 505. 55 B. L. J. 865. 

A bank which pays checks bearing forger- 
ies of the payee’s indorsements will be liable 
to the depositor for the amount even though 
the depositor takes a note from the forger, 
where it appears that the note was not 
fully paid. Furlong v. Manufacturers Na- 
tional Bank, Mich., 281 N. W. Rep. 309. 
55 B. L. J. 828. 


§ 518. Drawee’s duty to give notice upon 
discovering forged indorsement. 


A drawee bank, which pays a check bear- 
ing a forged indorsement, may recover the 
money from the bank or person to whom it 
was paid, provided it gives notice within a 
reasonable time after discovering the for-* 
gery. A delay of four years in giving notice 
will preclude recovery. National Bank of 
the Republic v. Kaspar American State 
Bank, Ill, 15 N. E. Rep. (2d) 721. 55 
B. J. 618. 


§ 528. Collecting bank paying check on 
forged indorsement held liable to 
true owner. 

A bank received bank drafts for collec- 
tion from a stranger upon slight identifica- 
tion. The stranger, who was not the payee 
named in the drafts, forged the payee’s in- 


dorsement on them and, upon collection, the 
bank paid him the proceeds. It was held 
that the bank was liable to the real owner 
of the drafts. First National Bank v. Os- 
borne, Texas, 113 S. W. Rep. (2d) 695. 55 
B. L. J. 407. 

A bank which collects a bank draft on 
a forgery of the payee’s indorsement will be 
liable to the bank which issued the draft 
for its amount. Hartford-Connecticut Trust 
Co. v. Riverside Trust Co., Conn., 197 Atl. 
Rep. 766. 55 B. L. J. 467. 


§ 534. Check payable to fictitious payee. 


A bookkeeper employed by a corporation 
filled out checks payable to employees of 
the corporation and presented them to of- 
ficers of the corporation who mistakenly be- 
lieved that the amounts were owing to the 
employees and signed them. The bookkeeper 
then forged the signatures of the employees, 
added her own indorsement and cashed them 
at the drawee bank. It was held, under 
the Illinois statute, that these checks were 
payable to bearer and that the bank was 
not liable to the corporation. Houghton 
Mifflin Co. v. Continental Illinois National 
Bank & Trust Co., Ill., 12 N. E. Rep. (2d) 
714. 55 B. L. J. 411. 


A bank which pays a check drawn to the 
order of a fictitious payee on a forged in- 
dorsement of the payee’s name, will be 
liable to the drawer unless the fact that 
the payee was fictitious was known to the 
drawer. Board of Education of Jefferson 
Township v. Union Bank of Dover, N. J., 
1 Atl. Rep. (2d) 383. 55 B. L. J. 816. 

A clerk of a board of education secured 
the required signatures to checks drawn 
against funds on deposit in the board’s 
checking account. The checks were all pay- 
able to existing persons, but to persons who 
had no claims against the board. The clerk 
forged the payees’ signatures on the checks, 
deposited them in his own checking account 
and appropriated the proceeds. It was held 
that the drawee bank was liable to the 
board for the amount thus wrongfully 
taken. Board of Education v. National 
Union Bank, N. J., 196 Atl. Rep. 352. 55 
B. L. J. 313; affirmed, 1 Atl. Rep: (2d) 
383, 55 B. L. J. 816. 


A draft payable to the order of a ficti- 
tious payee is payable to bearer and a bank 
which collects such a draft from the drawee 
on a forgery of the payee’s indorsement 
will not be liable to the party on whom the 
draft is drawn. Even though the name of 
a real person is inserted as payee, the draft 
is still a bearer instrument if the person 
preparing the draft does not intend that 
it shall be delivered to the payee. Hartford 
Accident & Indemnity Co. v. Fifth Third 
Union Trust Co., 23 Fed. Supp. 53. 55 
B. L. J.. 562. 
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Under the Illinois statute (Smith-Hurd 
e. 98, §29), a check drawn in the name of 
a corporation by a dishonest employee of 
the corporation to the order of a fictitious 
payee, is payable to bearer and the drawee 
bank is not liable to the drawer, its de- 
positor, upon paying such check. Swift & 
Co. v. Chemical Bank & Trust Co., 299 N. 
Y. Supp. 105. 55 B. L. J. 149. 


§ 536. Check delivered to impersonator— 
tights of drawer. 


A person, representing himself to be 
Perry Britton, applied to a finance company 
for a loan and received a check payable to 
that name. He cashed the check at a drug 
store where he was known by the name 
Perry Britton. He was, however, an im- 
postor and not the Perry Britton with whom 
the finance company thought it was dealing. 
It was held that the finance company was 
liable on the check. Peoples Loan & Sav- 
ings Co. v. Pardue, Ga., 193 S. W. Rep. 486. 
55 B. L. J. 141. 


§ 537. —Rights of collecting bank. 


If a check is delivered to an impostor, 
a bank which collects the check on the im- 
postor’s indorsement in good faith will not 
be liable to the party by whom the check 
was issued. North Philadelphia Trust Co. 
v. Kensington National Bank, Pa., 196 Atl. 
Rep. 14. 55 B. L. J. 291. 


§ 541. Liability of drawer to purchaser 
of instrument with forged indorse- 
ment. 


The fact that the drawer of a check neg- 
ligently delivers it to a person other than 
the payee, who forges the payee’s indorse- 
ment and cashes the check, will not pre- 
clude the drawer from defending an action 
against him by the holder on the ground 
that the payee’s indorsement is forged, un- 
less it appears that the person to whom the 


-eheck was. delivered and the person who 


cashed it are identical and that the person 
eashing it acted in reliance on that fact. 
Montgomery, Ward & Co., Inc., v. Central 
Co-operative Assn., Minn., 276 N. W. Rep. 
731. 55 B. L. J. 228. 


FRAUD 


Liability for unsound investment advice. 


A broker, who persuades an inexperienced 
woman customer to sell bonds and permit 
him to invest the proceeds for her, will be 
liable for losses sustained by the customer 
due to unsound investments of her money 
made by the broker. Norris v. Beyer, N. 
J., 1 Atl. Rep. (2d) 460. 55 B. L. J. 820. 


GIFTS 


§ 545. Delivery is essential to the validity 
of a gift. 

A woman left money with a bank cashier 
with instructions to send it to a certain 
religious organization in the event of her 
death. The money was deposited to the 
woman’s credit in such form that it could 
have been withdrawn by her at any time. 
Upon the depositor’s death, it was held that 
there was no valid gift in favor of the 
religious organization. Yates’ Estate v. 
Alabama-Mississippi Conference Assn., Miss.,. 
176 So. Rep. 534. 55 B. L. J. 198. 


§ 546. Gifts causa mortis. 


A savings bank depositor, during her last 
illness, handed her passbook to her niece 
and told her to have the bank add her name 
to the account, which the niece did. The 
depositor told the niece to divide the ac- 
count between herself and another if any- 
thing happened to the depositor. Later, the: 
depositor signed an order transferring the 
account to a joint account in the names of 
herself and the niece. After the depositor’s 
death it was held that there was no valid 
gift causa mortis and that the account be- 
longed to the depositor’s estate. McDon- 
ough v. Portland Savings Bank, Maine, 1 
Atl. Rep. (2d) 768. 55 B. L. J. 855. 


GUARANTY 


§ 553. Guaranty in general. 


A continuing guaranty of payment in 
full of all debts or obligations of a corpo- 
ration to a certain bank, “its successors and 
assigns,” may be enforced by another bank 
to which the bank named in the guaranty 
transfers all of its assets. Interstate Trust 
& Banking Co. v. Sabatier, La., 179 So. 
Rep. 80. 55 B. L. J. 424. 


§ 557. Construction of contract of guar- 
anty. 

A letter, directed to a bank, stated that, 
if the bank would renew notes of the writ- 
er’s son held by the bank, and if the notes 
were not paid at the time of the father’s 
death, they would be paid “out of my son’s 
share of my estate which I have given him 
by my will.” It was held that this did 
not constitute an absolute guaranty nor 
bind the father’s estate to pay the notes. 
Logan v. Amos’ Executor, Ky., 110 8. W. 
Rep. (2d) 1107. 55 B. L. J. 353. 

The defendant signed a writing guaran- 
teeing the plaintiff bank as to all paper 
discounted for and loans made to a named 
corporation. The guaranty contained no 
provision as to pre-existing debts or re- 
newals. It was held that the guaranty 
would cover a renewal, made after the 


- 
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execution of the guaranty, of a note given 
to the bank prior to the execution of the 
guaranty. Chase National Bank v. Carver, 
2.N. Y. Supp. (2d) 329. 55 B. L. J. 437. 


GUARDIANS 


§ 564. Liabilities. 


Under the New York statute, it is im- 
proper for a guardian of an incompetent 
veteran to invest guardianship funds in 
guaranteed mortgage certificates and the 
guardian may be surcharged with the 
amount of any such investment. In re Fa- 
~~, N. Y. Supp. (2d) 987. 55 B. L. 

440, 


HOLDERS IN DUE COURSE 


§ 566. Payee as holder in due course. 


A bank which receives checks signed by 
a corporation and payable to the bank and 
credits them to the account of a depositor 
at the request of the corporation, is not re- 
quired to make an investigation to find out 
whether or not the transaction is author- 
ized. Siegrist v. President and Directors 
of Manhattan Co., 3 N. Y. Supp. (2d) 852. 
55 B. L. J. 541. 


§ 568. Holder must take without notice of 
defect. 


One who purchases notes from the payee 
corporation is under no duty to inquire into 
the circumstances of the transaction in 
which the notes were obtained by the payee 
from the maker, unless he acts in bad faith. 
Cohen v. Superior Oil Corp., Okla., 71 Pac. 
Rep. (2d) 626. 55 B. L. J. 267. 


§ 569. —Where holder is not charged with 
notice. 


A clause in a promissory note to the ef- 
fect that it is one of a series of notes rep- 
resenting “part of purchase price of plant,” 
does not put a bank purchasing the note 
upon inquiry or require it to make investi- 
gation before buying the note, where there 
are no suspicious circumstances present. 
National City Bank v. Cold Mix, 1 N. Y. 
Supp. (2d) 459. 55 B. L. J. 345. 


HOME OWNERS’ LOAN CORPORATION 


Power of Congress to enact law. 


It is within the powers of Congress to 
enact Section 5 of the Home Owners Loan 
Act of 1933 (12 U. S. Code § 1464) which 
provides for the creation of federal savings 
and loan associations. First Federal Savings 
& Loan Association v. Loomis, 97 Fed. Rep. 
(2d) 831. 55 B. L. J. 730. 


Bonds in payment of mortgage. 

The Home Owners’ Loan Act (12 U. S. 
Code, §147e), makes it unlawful for banks, 
or others, upon agreeing to accept HOLC 
bonds in satisfaction of a mortgage, to re- 
quire the mortgagor to pay the difference 
between the par value of the bonds and 
their market value at the time. If the bonds. 
are accepted at all, and they are selling be- 
low par, they must be taken at their face 
value. Pye v. Grunert, Minn., 275 N. W. 
Rep. 615. 55 B. L. J. 83. 


INCOMPLETE INSTRUMENTS 


§ 599. Implied authority to fill in blank 
spaces. 

The defendant corporation signed checks. 
in blank and delivered them to the plain- 
tiff corporation with authority to fill in the 
blank spaces and use the checks for meet- 
ing certain bills which might arise in the 
future. After the authority to fill in the 
checks had been revoked by the defendant,,. 
the plaintiff filled in a check although the 
defendant owed the plaintiff no money. It 
was held that the plaintiff could not en- 
force the check against the defendant. 
Cinema Circuit Corp. v. Merrill Amusement 
Corp., N. J., 2 Atl. Rep. (2d) 43. 55 B. 
L. J. 908. 


§ 609. Rights of party not a holder in due 
course. 

A note which contains blank spaces at 
the time of its signature must be filled out 
within a reasonable time in order to enable 
even a holder in due course to recover on 
it. Filling out such a note nine years after 
signature is not within a reasonable time 
and the burden is on the holder to prove 
that he is a holder in due course in order 
to permit recovery. Greenblatt v. Miller, 
5 N. Y. Supp. (2d) 388. 55 B. L. J. 716. 


INDORSEMENTS 


Transfer without indorsement, see $1461. 


§ 611. Form of indorsement. 

Where a check is payable to “Horn & 
Faulkner Oil Trust” and indorsed “Horn & 
Faulkner, by L. H. Horn,” and there is no 
evidence to show that they are one and the 
same firm or legal entity, held, the indorse- 
ment is not that of the payee and the trans-. 
feree is not a holder in due course, but 
takes subject to the defenses that could 
have been interposed against the payee. 
Young v. Hembree, Okla., 73 Pac. Rep. (2d) 
394, 55 B. L. J. 214. 


§ 622. Indorsement before delivery; ir- 
regular indorsers. 

A corporation signed, as maker, a note, 

payable to the plaintiff Savings and Loan 


El 
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Association. The directors of the corpora- 
tion signed their names on back of the note 
prior to its delivery to the association. It 
was held that they were liable to the asso- 
ciation as promissors. The money advanced 
by the association to the corporation on the 
note was a sufficient consideration for their 
signatures. Farm & Home Savings & Loan 
Assn. v. Theiss, Mo., 111 S. W. Rep. (2d) 
189. 55 B. L. J. 284. 


§ 627. Release of indorser. 


The act of the receiver of the holder of a 
note, in releasing the first indorser, releases 
the second indorser also. A court decree, 
obtained by the receiver, authorizing the 
discharge of the first indorser and holding 
the second indorser is invalid as to the 
second indorser, where such decree was 
made without the second indorser’s consent. 
Thompson vy. Gore, Miss., 178 So. Rep. 81. 
55 B. L. J. 368. 


§ 632. Qualified indorsements. 


An indorsement reading “I hereby assign 
all my rights, title and interest to the 
within note,” ete., is a qualified indorse- 
ment and one who indorses in this manner 
is not liable as an ordinary indorser. Fecko 
v. Tarezynski, Mich., 275 N. W. Rep. 502. 
55 B. L. J. 127. 


§ 636. Restrictive indorsements — indorse- 
ment for deposit. 

An indorsement “for deposit” is a restric- 
tive indorsement and prevents further ne- 
gotiation of the check. A check bearing 
such an indorsement, placed there by the 
payee, should not be received by a bank ex- 
cept for deposit to the payee’s credit. Soma 
v. Handrulis, N. Y., 14 N. E. Rep. (2d) 
46. 55 B. L. J. 477. 


INSURANCE 


See Federal Deposit Insurance Corpora- 
tion. 


§ 649. Liability on policies in general. 

Article entitled “Case Law Developed 
from Bankers and Brokers Blanket Bonds,” 
by Henry W. Nichols. 55 B. L. J. 577. 


§ 659. Fidelity bonds in general—where 
surety is not liable. 


A loss, resulting from the act of a bank 
eashier in cashing checks for the bank’s 
president, who had no checking account in 
the bank, and in subsequently taking the 
president’s note for the aggregate amount 
of the checks, is not covered by the cashier’s 
fidelity bond protecting the bank from loss 
occurring through the ecashier’s fraud, dis- 
honesty, forgery, theft, embezzlement, 
wrongful abstraction or willful misapplica- 
tion. State ex rel. Hundley v. Jay, Ind., 
10 N. E. Rep. (2d) 737. 55 B. L. J. 80. 


§ 660.—Cashier. 


In order for a bank to recover on a eash- 
ier’s fidelity bond, the bank must show that 
it has actually sustained a loss, First State 
Bank vy. Standard Accident Insurance Co., 
94 Fed. Rep. (2d) 726. 55 B. L. J. 501. 


Disability insurance. 

The defendant insurance company issued 
a policy to the plaintiff, a bank cashier, un- 
der which he was entitled to disability bene- 
fits if he became totally disabled before 
sixty. He suffered an attack of arthritis 
which prevented him from performing the 
duties of cashier, the only work for which 
he was trained. It was held that he could 
collect the disability benefits. Blakeley v. 
Prudential Insurance Co., S. C., 197 S. E. 
Rep. 670. 55 B. L. J. 686. 


§ 668. Rights of surety to subrogation. 

While a bank, which collects a check on 
a forgery of the payee’s indorsement, is 
liable to the payee of the check, an insur- 
ance company which has issued a policy 
protecting the payee against losses of this 
character is not, upon making good such a 
loss, entitled to be subrogated to the payee’s 
rights against the bank. Meyers v. Bank of 
America, Calif., 69 Pac. Rep. (2d) 868. 54 
B. L. J. 721, reversed 77 Pac. Rep. (2d) 
1084, 55 B. L. J. 489. 


INTEREST 


§ 678. Interest on deposits. 


A depositor had money placed in a spe- 
cial account in his bank for the purpose 
of honoring a draft which he intended to 
draw. In some way the matter slipped his 
memory and the draft was not drawn. 
About eleven years later, the bank dis- 
covered the unused item and applied it to 
the satisfaction of notes of the depositor 
which it held. It was held that the deposi- 
tor was not entitled to interest on the de- 
posit. Ayoob v. William Penn Trust Co., 
Pa., 1 Atl. Rep. (2d) 580. 55 B. L. J. 842. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 


§ 700. Lien and set-off in general. 


The defendant bank purchased notes, 
signed by the plaintiff as maker, with 
knowledge that the plaintiff had repudiated 
the notes and claimed that there had been 
a failure of consideration. It was held that 
the bank was not entitled in these circum- 
stances to apply a savings deposit which 
the plaintiff had in the bank to the pay- 
ment of the notes. Stelling v. Wachovia 
Bank & Trust Co., N. C., 197 S. E. Rep. 
754. 55 B. L. J. 701. 
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§ 706. Deposit by trustee. 

A bank may apply the funds in a “spe- 
cial account” to the satisfaction of a debt 
owing to it by the depositor even though 
the funds are held by the depositor in trust, 
where it appears that the bank had no 
knowledge of the trust character of the 
funds. In re Greater Pythian Temple As- 
sociation, 19 Fed. Supp. 762. 55 B. L. J. 39. 


§ 723. Joint notes and deposits. 

A bank held a deposit in trust for two 
joint owners. One of the owners was in- 
dividually indebted to the bank on promis- 
sory notes. It was held that neither the 
bank nor the maker of the notes was en- 
titled to have the deposit set off against the 
notes., Union Trust Co. v. Mullineaux, Md., 
194 Atl. Rep. 823. 55 B. L. J. 65. 


Set-Off Against Insolvent Bank 


§ 741. Depositor’s right of set-off. 


Upon the failure of a bank, a depositor, 
who is indebted to the bank on a note, is 
entitled to have the amount standing to his 
credit at the time applied to the reduction 
of his liability on the note. Reconstruction 
Finance Corp. v. Asher, Texas, 110 S. W. 
Rep. (2d) 176. 55 B. L. J. 309. 

One who deposits money in his name in 
trust for another may not set-off the de- 
posit against his liability as indorser of 
notes held by the bank upon the closing of 
the bank, where he has done nothing prior 
to the closing of the bank to indicate an 
intention to revoke the trust. Kardon v. 
Willing, 20 Fed. Supp. 471. 55 B. L. J. 26. 


§ 743. Right of indorser. 


The indorser of a note held by a bank, 
the maker of which is solvent, cannot set 
off against his liability as indorser a de- 
posit which he may have in the bank, upon 
the failure of the bank. Elswick v. Combs, 
Va., 198 S. E. Rep. 501. 55 B. L. J. 831. 


MATURITY 


§ 778. Series of notes due on default as 
to one. 


A provision in a series of notes making 
all notes fall due on default as to payment 
of one may be waived by the holder of the 
note. Helena Wholesale Grocery Co. v. 
Moore, Ark., 109 S. W. Rep. (2d) 958. 55 
B. L. J. 120. 

An instalment note provided that, upon 
default as to any instalment, all instalments 
then due should mature. After default as 
to one instalment, the holder of the note 
granted further time and later accepted 
payment of the overdue instalment. It was 
held that he did not thereby waive the ma- 
turity clause and that his action did not 


restore the note to the status of an un- 
matured instrument. Fischer v. Wood, 
Texas, 119 S. W. Rep. (2d) 115. 55 B. 


MORTGAGES 
Chattel Mortgages 


§ 788. Acknowledgment and execution. 

A certificate of acknowledgment of a 
chattel mortgage executed by a corporation 
must disclose the identity of the person 
acting for the corporation as an author- 
ized officer or representative of the corpo- 
ration. Otherwise, the mortgage is not en- 
titled to be placed on record. Great Ameri- 
can Indemnity Co. v. Utility Contractors, 
Tenn., 111 S. W. Rep. (2d) 901. 55 B. 
L. J. 167. 


§ 789. Affidavit of good faith. 

Under the Washington statute, Rem. R. 
S. $3780, a chattel mortgage, to be valid, 
must be accompanied by the mortgagor’s 
affidavit that it was made in good faith. 
Pacific Finance Corp. v. Armstrong, Wash., 
82 Pac. Rep. (2d) 117. 55 B. L. J. 777. 


§ 798. Description of mortgaged property. 

A chattel mortgage covering specifically 
described horses and “all horses now in my 
possession,” whether described or not, is 
valid as to horses not specifically described 
in the mortgage. First National Bank v. 
Simpson, 8S. D., 280 N. W. Rep. 873. 55 
B. L. J. 697. 


Real Estate Mortgages 


§ 813. Unrecorded mortgage. 


A bank, which takes a mortgage and re- 
frains from recording it at the request of 
the mortgagor, for the purpose of not in- 
juring the mortgagor’s credit, cannot come 
in as a secured creditor on the failure of 
the mortgagor. In re Gill, 92 Fed. Rep. 
(2d) 810. 55 B. L. J. 70. 


§ 815. Participation mortgages. 

A trust company which sells participa- 
tion certificates and permits a portion of 
the mortgaged premises to be taken by con- 
demnation without informing the certificate 
holders will be liable where the mortgage 
is later foreclosed and the property brings 
less than the amount of the mortgage debt. 
Hendry v. Title Guarantee & Trust Co., 300 
N. Y. Supp. 741. 55 B. L. J. 102. 


NATIONAL BANKS 


§ 826. Powers of national banks generally. 

A national bank is without power, in mak- 
ing a sale of real estate bonds (or securi- 
ties of any nature), to give the purchaser 
the right to rescind the sale at any time or 
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to guaranty the payment of principal and 
interest according to the terms of the bonds. 
Plumlee’s Administratrix v. Citizens’ Na- 
tional Bank, Ky., 111 S. W. Rep. (2d) 607. 
55 B. L. J. 297. 


NEGLIGENCE 


§ 851. Liability for negligence. 

Accountants who negligently certify an 
incorrect balance sheet, even though they 
are not guilty of deliberate or active fraud, 
may be held liable to a bank for loans made 
in reliance on the balance sheet. State 
Street Trust Co. v. Ernst, N. Y., 15 N. E. 
Rep. (2d) 416. 55 B. L. J. 557. 

A person who goes to a bank for the 
purpose of obtaining a blank promissory 
note for his own personal use is a “licensee,” 
rather than an “invitee,” and is entitled 
to recover from the bank for personal in- 
juries sustained as a result of the condition 
of the bank’s premises only where it can 
be shown that the injury was wanton or 
wilful. Cobb v. First National Bank, Ga., 
198 8. E. Rep. 111. 55 B. L. J. 785. 


The plaintiff was injured by falling 
through a trap door in a drug store in which 
she worked. The store was located in a 
building which was owned by the defendant 
bank. It was held that the owner of the 
drug store was liable in damages but the 
bank was not liable. Whisler v. United 
States National Bank, Ore., 83 Pac. Rep. 
(2d) 1079. 55 B. L. J. 848. 


NEGOTIABILITY 


§ 857. Stipulations in general not affecting 
negotiability. 

A United States Liberty bond is a ne- 
gotiable instrument notwithstanding that its 
maturity may be accelerated at the option 
of the Government. United States Fidelity 
& Guaranty Co. v. Leon, 300 N. Y. Supp. 
331. 55 B. L. J. 280. 


§ 860. Waiver of law for benefit of ob- 
ligor. 

The negotiability of a note is not de- 
stroyed by a provision that the makers and 
indorsers waive demand, notice of protest, 
and severally agree to an extension of the 
partial payments before or after maturity, 
without prejudice to the holder. Sharp v. 
Beeler, Okla., 80 Pac. Rep. (2d) 238. 55 
B. L. J. 712. 


NOTARIES 


§ 909. Acknowledgment before stockholder 
of interested corporation invalid. 

An acknowledgment of a deed in which 

a bank has a direct interest, taken before 

a notary who is a stockholder in the bank, 


is invalid. Sharber v. Atlanta National 
Bank, Texas, 109 S. W. Rep. (2d) 1042. 
55 B. L. J. 278. 


§ 918. Irregular acknowledgment. 

An acknowledgment of a conditional sales 
contract in which the name of the person 
stated to have appeared before the notary 
is different from the name of the person 
who actually signed the contract is invalid. 
C. I. T. Corp. v. Hungerford, Conn., 196 
Atl. Rep. 151. 55 B. L. J. 201. 


§ 920. Liability of notary for damages. 

A notary, who takes an acknowledgment 
on an assignment of a bill of sale for an 
automobile, is not absolutely bound to make 
sure that the person named in the instru- 
ment as assignor is actually the person who 
appears before him and executes the in- 
strument. Motor Credit Co. v. Tremper, 
N. J., 1 Atl. Rep. (2d) 301. 55 B. L. 
J. 790. 


NOTICE OF DISHONOR 


§ 932. Persons entitled to notice—accom- 
modation indorser. 

The president and vice-president of a cor- 
poration signed a note in the corporation’s 
name and then placed their individual in- 
dorsements on the back of the note prior 
to its delivery to the payee. It was held 
that they were accommodation and irregular 
indorsers and that failure to present the 
note for payment at maturity and to give 
them notice of dishonor discharged them 
from liability. Goldstine v. Brastone Corp., 
4 N. Y. Supp. 909. 55 B. L. J. 621. 


§ 956. Place of sending notice. 

A notice of dishonor of a note, sent by 
the bank holding the note, to the address 
written under the signature of an indorser 
(although such address was written by an- 
other indorser), which address is also the 
one appearing on the indorser’s signature 
card on file in the bank, will bind the in- 
dorser although never received by him. Bank 
of United States v. Lunenfeld, 1 N. Y. 
Supp. (2d) 438. 55 B. L. J. 263. 

A notice of dishonor sent to the indorser’s 
correct address will bind the indorser al- 
though never received by him even though 
the indorser’s first name is incorrectly given 
on the envelope, it appearing that no other 
person of the same surname resided at the 
place to which the notice was addressed. 
Bank of United States v. Lunenfeld, 1 N. 
Y. Supp. (2d) 438. 55 B. L. J. 263. 

The secretary of a corporation indorsed 
a note made by the corporation. A notice 
of protest and dishonor was sent to him at 
the business address of the corporation. It 
was held that the notice was sufficient to 
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charge the indorser, where the payee had 
received no notice that he had ceased to be 
connected with the corporation and even 
though the notice was not received by him. 
Title Guarantee & Trust Co. v. Geller, 2 
N. Y. Supp. (2d) 784. 55 B. L. J. 637. 


§ 979. Waiver of notice. 


A waiver of protest and notice of dis- 
honor on the back of a note are binding 
on the first indorser only, and does not af- 
fect subsequent indorsers. Federal Reserve 
Bank v. Levy, 97 Fed. Rep. (2d) 50. 55 
B. L. J. 636, 


OFFICERS OF BANKS 


§ 994. Personal liability of president. 


The president of a national bank recom- 
mended that the bank make a loan to cer- 
tain individuals to enable them to finance 
a bid for surplus steel which was being 
sold by the government. He received one- 
half of the shares of a corporation organ- 
ized to carry the enterprise through, for 
which he was not required to pay. It was 
held that the stockholders of the bank were 
entitled to recover from the president the 
profit made by him. Blum v. Fleishhacker, 
21 Fed. Supp. 527. 55 B. L. J. 153. 


§ 997. Liability of bank for acts of of- 
ficers or employees. 

A bank is not liable in damages to a 
woman who, through following the fraudu- 
lently given advice of the bank’s manager, 
sells real property at a price much lower 
than its actual value. It appeared that the 
manager in giving the advice to sell was 
really working for his own interests, but 
that the bank’s officers had no knowledge 
of the fraud. Rutherford v. Rideout Bank, 


Cal., 75 Pac. Rep. (2d) 101. 55 B. L. 
J. 322. 


A bank will be held liable in damages to 
an inexperienced woman depositor who, 
through following the fraudulently given 
advice of the bank’s manager, sells real 
property at a price much lower than its 
actual value. Rutherford v. Rideout Bank, 


Calif., 80 Pac. Rep. (2d) 978. 55 B. L. 
J. 573. 


§ 1037. Liability of directors generally. 
The directors of a trust company, acting 
as trustee, who are present and participate 
in the approval of negligent investments of 
the trust fund, will be presumed to have 
knowledge of the facts rendering such in- 
vestments unsafe, in the absence of a con- 
trary showing, and may be held personally 
responsible for any loss sustained by the 
trust estate. Finley v. Exchange Trust Co., 


Okla., 80 Pac. Rep. (2d) 296. 55 B. L. 
J. 641. 


§ 1039.—Action against directors for mis- 
management. 


A depositor of a closed national bank 
cannot bring an action against the directors 
of the bank to recover damages allegedly 
resulting from their mismanagement of the 
bank’s affairs in the absence of a showing 
that the receiver of the bank had refused 
to bring suit. Abbott v. Pearson, Ind., 12 
N. E. Rep. (2d) 374. 55 B. L. J. 347: 


OVERDRAFTS 


§ 1066. Rights of bank against depositor 
where account overdrawn. 


A bank may recover from a depositor 
the amount of any overdraft which he has 
made against his checking account. If a 
depositor claims that he made certain de- 
posits which do not appear on the bank’s 
records, the burden is upon him to produce 
evidence showing that such deposits actually 
were made. Caddo Trust & Savings Bank v. 
Bush, La., 182 So. Rep. 397. 55 B. L. J. 695. 


The fact that the cashier of a bank 
wrongfully and for purposes of her own 
fails to charge up against a depositor’s ac- 
count certain checks drawn by her, will not 
excuse her from liability for the overdraft 
created when the checks are subsequently 
charged against the account. Mendota 
State Bank v. Riley, Minn., 281 N. W. Rep. 
767. 55 B. L. J. 914. 


PAYMENT 


§ 1126. Payment in general. 


An agent, authorized by his employer to 
sell to a certain customer for cash only, 
sold goods to the customer and took his 
ehecks in payment. He forged the em- 
ployer’s indorsement on the checks, cashed 
them and absconded with the proceeds. It 
was held that the transaction did not con- 
stitute payment of the customer’s obligation 
to the employer and that the customer was 
still liable for the amount of his purchases. 
Lawrence J. Kern, Inc., v. Panos, La., 177 
So. Rep. 432. 55 B. L. J. 137. 


An agreement between a father and a 
bank that, if the bank would extend the 
time of payment of a note signed by the 
son, which it held, until the father’s death, 
the latter would not change a bequest which 
his will contained in favor of his son. Dur- 
ing his lifetime, the father disposed uf con- 
siderable property and at his death the 
son’s inheritance was not large enough to 
pay the note. It was held that the bank’s 
trustees were not entitled to impress a trust 
against the property which the father had 
conveyed. Evans v. Cole, Iowa, 281 N. W. 
Rep. 230. 55 B. L. J. 793. 
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In an action against the maker of a note, 
if the maker claims that the note has been 
paid, the burden is upon him to prove such 
a payment. Finance Security Co. v. Pass- 
man, La., 183 So. Rep. 567. 55 B. L. J. 869. 


§ 1138. Payment to person other than 
holder. 

Payment of a note to one who does not 
have the note in his possession and who is 
not shown to be the agent of the owner, 
where the money is not received by the 
owner, does not constitute payment. The 
maker remains liable to the owner. Fisher 
v. Pride, Iowa, 280 N. W. Rep. 492. 55 
B. L. J. 713. 


§ 1143. Payment of checks to unauthor- 
ized persons. 

Where the payee of a check indorses it 
in blank and leaves it unprotected in his 
office, from which it is stolen and cashed at 
the drawee bank by the thief, the question 
whether the drawee is liable to the payee, 
both parties having been guilty of negli- 
gence, is one for the jury to decide. Black- 
well v. First National Bank, S. C., 194 S. E. 
Rep. 339. 55 B. L. J. 206. 


§ 1170. Bank’s liability for refusing check 
drawn by merchant or trader. 

A bank which, through error, dishonors 
checks drawn by a depositor who is con- 
ducting business as a trader, where the 
checks are drawn against sufficient funds, 
is liable to the depositor in substantial 
damages. Weaver v. Grenada Bank, Miss., 
178 So. Rep. 105. 55 B. L. J. 330, 475. 


§ 1171. Payment of deposit without check. 

A bank which permits an employee of a 
corporation depositor to make unauthorized 
withdrawals at the time of making deposits, 
noting such withdrawals on the deposit slips, 
will be liable to the depositor for the 
amount appropriated by the employee. Mat- 
tison-Greenlee Service Corporation v. Cul- 
hane, 20 Fed. Supp. 882. 55 B. L. J. 73. 


§ 1172. Agreement to honor checks. 

Where a bank receives a deposit of money 
with knowledge that the deposit is being 
made to pay certain checks and agrees to 
pay such checks, the bank will not be al- 
lowed to apply the deposit to the satisfac- 
tion of a note owing to it by the depositor. 
If it so applies the deposit, it will be liable 
to the holder of the checks. Smith v. Se- 
eurity Bank & Trust Co., Ark., 119 S. W. 
Rep. (2d) 556. 55 B. L. J. 924. 


PLEDGE AND COLLATERAL 


§ 1186. Pledge and collateral in general. 


Whether a recital in a note that collateral 
securing the note should also secure any 


other liability of the maker “now existing 
or hereafter arising whether incurred di- 
rectly or indirectly by the undersigned said 
bank,” secures a note of the maker’s brother 
which the maker had guaranteed, is a ques- 
tion for the jury to decide. Stein v. Eliza- 
beth Trust Co., N. J., 1 Atl. Rep. (2d) 380. 
55 B. L. J. 805. 

A bank loaned money to a corporation 
on notes secured by a policy of life insur- 
ance. The bank later borrowed money from 
the Reconstruction Finance Corporation, 
pledging some, but not all, of the notes as 
security, but not mentioning the insurance 
policy. After the failure of the bank, it 
was held that the Reconstruction Finance 
Corporation was not entitled to the entire 
proceeds of the policy but only to a pro 
rata share. Reconstruction Finance Corp. 
v. O’Keefe, 98 Fed. Rep. (2d) 820. 55 
B. L. J. 845. 


§ 1198. Sale of collateral. 


A note payable to a bank provided that, 
in ease of default in payment, the bank 
might sell the collateral securing the note 
“at public or private sale.” A default oc- 
curred and the bank, without holding a sale 
of any kind, transferred the securities to 
itself by making book entries. It was held 
that these facts, if proven, would render 
the bank liable. Cole v. Manufacturers 
Trust Co., 299 N. Y. Supp. 418. 55 B. L. 
J. 8, 833. 

Bonded warehouse certificates are not 
“securities” within the meaning of the Uni- 
form Sale of Securities Act. Therefore, the 
holder of a note secured by such certificates 
may sell the certificates upon default in the 
payment of the note without registering 
the certificates pursuant to the provisions of 
the Sale of Securities Act. Mutual Bank- 
ers Co. v. Terrell, Fla., 178 So. Rep. 399. 
55 B. L. J. 385. 

Where a bank, which holds a promissory 
note as collateral security, sells it to the 
makers of the note, upon the default of the 
person who pledged it with the bank, the 
makers take good title to the note and are 
not liable in any way to the pledgor. Turpin 
v. Dye, Ind., 11 N. E. Rep. (2d) 70. 55 
B. L. J. 349. 

Where a borrower requests the lending 
bank to sell his collateral and is told by the 
president that the collateral has been sold, 
although it actually has not been sold, and 
the collateral depreciates in value, the bank 
will be liable. Melvindale State Bank v. 
Eckfield, Mich., 277 N. W. Rep. 876. 55 
B. L. J. 417. 


POWERS OF ATTORNEY 
Forms. 


Forms of power of attorney in common 
use by banks. 55 B. L. J. 649. 
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SAFE DEPOSIT COMPANIES 


§ 1266. a of access to safe deposit 
Ox. 

A bank which permits one of two joint 
renters of a safe deposit box to have access 
to the box in the absence of the other joint 
renter, notwithstanding the lease of the box 
contains the words “must have both sigs. 
on slip,” will be liable for property 
taken from the box and converted by the 
one having such access. First National 
Bank v. Fite, Texas, 115 S. W. Rep. (2d) 
1105. 55 B. L. J. 547. (Affirming 53 B. 
L. J. 377.) 


SALES 


§ 1270. Contracts of sale. 

Under an Illinois statute (Smith-Hurd 
Stats. ec. 38, §64) prohibiting banking in- 
stitutions from guaranteeing bonds and 
other evidences of indebtedness, it is un- 
lawful for a trust company to sell bonds 
and agree to exchange them for first mort- 
gages as soon as the mortgages are avail- 
able. People ex rel. Barrett v. Rockford 
Trust Co., Ill., 60 N. E. Rep. (2d) 822. 
55 B. L. J. 852. 

A contract between the president of a 
national bank and a customer, to whom the 
president has sold bonds, that the bank will 
repurchase the bonds at par at any time 
upon the customer’s demand, is contrary to 
public policy and cannot be _ enforced 
against the bank. Kimen v. Atlas Exchange 
National Bank, 92 Fed. Rep. (2d) 615. 55 
B. L. J. 4. 

(See also 1938 Supp.—Nat. Banks, Sale 
of Securities.) 


SAVINGS BANKS 


§ 1275. Savings bank held liable for de- 
posit paid to party not entitled. 

A person stole two savings account pass- 
hooks and in some manner obtained the de- 
positor’s signatures on blank pieces of 
paper. He forged withdrawal orders over 
the signatures and withdrew the deposits. 
It was held that the savings bank was liable 
to the depositor for the amount stolen from 
his account in the absence of a rule or by- 
law protecting the bank, even though it 
acted with due care. Ogborn v. Bank of 
America, Calif., 83 Pac. Rep. (2d) 44. 55 
B. L. J. 807. 


§ 1279. Right of savings bank to require 
indemnity before paying on lost 
or stolen passbook. 

Under §248-3 of the New York Banking 
Law, the trustees of a savings bank may 
adopt a by-law providing that no new pass- 
book would be issued upon the loss of the 
original book except upon the giving of a 


bond of indemnity. Krupp v. Franklin 
Savings Bank, 5 N. Y. Supp. (2d) 365. 55 
B. L. J. 599. 


STATUTE OF FRAUDS 


§ 1294. Liability under statute. 


The sale by a co-operative creamery as- 
sociation of a share of stock with an agree- 
ment to repurchase the stock at the price 
paid, upon the purchaser’s demand, is valid 
and does not have to be in writing under 
the statute of frauds. Learmouth v. Cale- 
donia County Co-operative Association, Vt., 
1 Atl. Rep. (2d) 732. 55 B. L. J. 861. 


STATUTE OF LIMITATIONS 


§ 1298. Action on note. 

Under the statutes of Maine, an action 
on a note signed in the presence of an at- 
testing witness may be commenced at any 
time within twenty years. An action against 
the indorser of such a note, however, must 
be commenced within six years. Portland 
Savings Bank v. Shwartz, Maine, 196 Atl. 
Rep. 405. 55 B. L. J. 873. 


§ 1304. Action on demand note. 

The statute of limitations begins to run 
against a demand note from the day of its 
date and not from the day of demand of 
payment. Todd v. Third National Bank, 
Tenn., 113 S. W. Rep. (2d) 740. 55 B. 
L. J. 454. ‘| 


§ 1305. Note payable on demand after 
date. 

A promissory note, payable on demand 
after date, is due at once without an ac- 
tual demand and the statute of limitations 
begins to run against it immediately after 
delivery. J. H. Melville Lumber Co. v. 
Seott, Neb., 281 N. W. Rep. 803. 55 B. 
L. J. 932. 


§ 1309. Action to recover payment on 
forged instrument. 

A statute, providing that a bank shall 
not be liable to a depositor for the payment 
of a forged check unless the depositor gives 
notice to the bank of such forgery within 
a year after the return of the cancelled 
check, does not apply to checks bearing a 
forged indorsement. Board of Education 
of Jefferson Township v. Union Bank of 
Dover, N. J., 1 Atl. Rep. (2d) 383. 55 
B,, B36, 

Regulation J provides that banks for 
which a Federal bank makes collections 
shall “agree to indemnify” the Federal Re- 
serve bank for any resulting loss. An ac- 
tion to recover indemnity in connection with 
the payment of forged checks under this 
regulation is subject to the six year statute 
of limitations. Federal Reserve Bank v. 
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Atlanta Trust Co., 91 Fed. Rep. (2d) 283. 
55 B. L. J. 42. 


§ 1314. Action for usurious interest. 


An action by a borrower to recover a 
statutory penalty for having paid usurious 
interest is barred in Texas by the two year 
statute of limitations. Schmid v. City Na- 
tional Bank, Texas, 114 S. W. Rep. (2d) 
854. 55 B. L. J. 515. 


§ 1319. Waiver of statute. 


A provision in a promissory note to the 
effect that the “indorsers waive demand, 
protest, and all legal diligence to enforce 
collection,” does not waive the running of 
the statute of limitations but waives merely 
the steps requisite to fix the liability of 
the indorsers such as presentment for pay- 
ment and notice of dishonor. Kentucky 
River Coal & Feed Co. v. McConkey, Ky., 
111 S. W. Rep. (2d) 418. 55 B. L. J. 294. 


STOCK AND STOCKHOLDERS 


§ 1327. Lost and stolen certificates. 


An unknown person secured a certificate 
of stock standing in the plaintiff’s name, 
forged: the plaintiff’s signature to an as- 
signment on the back of the certificate and 
pledged it with the defendant bank as se- 
curity for a loan. The loan was not paid 
at maturity and the bank sold the certificate. 
It was held that the bank was liable to the 
plaintiff for the value of the certificate, in 
spite of the fact that the bank acted en- 
tirely in good faith. Angus v. Cincinnati 
Morris Plan Bank, Ohio, 10 N. E. Rep. (2d) 
1019. 55 B. L. J. 15. 


§ 1328. Stock subscriptions. 


The plaintiff, an employee of the de- 
fendant bank, subscribed to shares of the 
bank’s stock under an employees’ stock pur- 
chase plan. The agreement provided that, 
in the event of the termination of his em- 
ployment, “you may refund to me payments 
made,” ete. It was held that, upon the 
termination of the plaintff’s employment, 
the return of the payments made by him 
rested in the option of the bank. Brown 
v. Manufacturers Trust Co., N. Y., 16 N. E. 
Rep. (2d) 350. 55 B. L. J. 753. 


Liability of registrar. The registrar of 
stock of a corporation is not lable to a pur- 
chaser of registered shares because the cor- 
poration did not comply with the Blue Sky 
Law of the state in which the shares were 
issued, where it appears that the registrar 
had no knowledge of the lack of compliance. 
Dunham v. Chemical Bank & Trust Co., 
ae 71 Pac. Rep. (2d) 468. 55 B. L. 


§ 1340. Right of stockholder to inspect 
books generally. 

The Illinois statute (Smith-Hurd Stats., 
ec. 32, §157.45), which provides that a stock- 
holder of a corporation may examine the 
books of the corporation “for any proper 
purpose,” provided he has been a stock- 
holder of record for at least six months 
imthediately preceding his demand to ex- 
amine the books, or is a holder of record 
of at least 5% of all of the outstanding 
shares of the corporation, contains only rea- 
sonable limitations and is not invalid as 
class legislation. Neiman v. Templeton, 
Kenly & Co., Ltd., Ill., 13 N. E. Rep. (2d) 
290. 55 B. L. J. 430. 


§ 1350. Statutory liability in general of 
stockholders to creditors. 

The defendant inherited stock in a bank 
from his father’s estate at the age of nine. 
He had no knowledge of his ownership of 
the stock until action to enforce the statu- 
tory liability against shim was brought 
some four years after he attained his ma- 
jority. About three months after the ac- 
tion was brought, he filed his answer dis- 
affirming his ownership. It was held that 
the disaffirmance was within the proper 
time and ,that he was not subject to the 
statutory liability. Banking Commission 
of Wisconsin v. Hamilton, Wis., 281 N. W. 
Rep. 693. 55 B. L. J. 895. 


§ 1352. Stockholder’s liability where stock 
is transferred prior to insolvency. 


A national bank stockholder who sells his 
stock at a loss for the purpose of reducing 
his income tax and also of raising the funds 
to mect that tax and not for the purpose of 
escaping his statutory liability as a stock- 
holder, will not be subjected to such liabil- 
ity upon the failure of the bank. Detroit 
Trust Co. v. Drummond, Mich., 279 N. W. 
Rep. 877. 55 B. L. J. 618. 


§ 1360. Stockholder’s liability where stock 
transfer is not recorded. 


A national bank holding shares of stock 
in a state bank as collateral, became the 
equitable owner of the shares in an effort 
to realize thereon. The transfer was never 
recorded on the books of the state bank. 
It was held that the national bank was not 
subject to an assessment on the state bank 
stock. Security State Bank v. O’Connor, 
N. D., 276 N. W. Rep. 249. 55 B. L. J. 54. 


SURETIES 


§ 1395. Release of surety. 

Failure of a holder of a note to notify 
the surety of a default in payment at ma- 
turity will release the surety from obliga- 
tion. Northeast National Bank v. Fire- 
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man’s Fund Indemnity Co., 94 Fed. Rep. 
(2d) 32. 55 B. L. J. 449. 


TAXATION 


§ 1429. Income tax. 


Where, after the distribution of an es- 
tate, it is discovered that certain income 
taxes are still due, the executors are en- 
titled to have the decree on accounting 
modified directing a pro rata refund from 
the distributees, for the purpose of paying 
taxes. In re Osnato’s Will, 2 N. Y. Supp. 
(2d) 836. 55 B. L. J. 446. 


§ 1430. Stamp tax. 


Bonds issued by an individual, although 
guaranteed by a corporation, are not tax- 
able under the Federal statute imposing a 
stamp tax on “corporate securities.” Mit- 
ten Bank Securities Corp. v. United States, 
24 Fed. Supp. 198. 55 B. L. J. 824. 

A voting trust is ordinarily created by 
stock being issued to stockholders who in 
turn deposit it with the trustees. Such a 
transaction automatically incurs the stamp 
tax. The fact that the stock is delivered 
directly to the trustees, by the corporation, 
the trustees then issuing voting trust cer- 
tificates to the stockholders, does not ob- 
viate the obligation to pay the stamp tax. 
Ladner v. Pennroad Corp., 97 Fed. Rep. 
(2d) 10. 55 B. L. J. 708. 


§ 1431. Gift tax. 

Sums of money paid by the committee 
of an incompetent person, under order of 
court, to relatives of the incompetent, are 
gifts and subject to the Federal gift tax. 
Such a gift becomes effective at the time 
when the cash is turned over and not at the 
time when the court makes its orders di- 
recting the payment to be made. City 
Bank Farmers Trust Co. v. Hoey, 23 Fed. 
Supp. 831. 55 B. L. J. 736. 


TENDER 


§ 1442. Effect of tender. 


The tender of the principal amount prior 
to the due date of a note, together with 
interest to the date of the tender, does not 
stop the running of interest. The maker 
must pay the principal and interest to ma- 
turity if he wishes to take up the note. 
Crisler v. Bank of Canton, Ga., 199 S. E. 
Rep. 252. 55 B. L. J. 910. 


TRANSFER WITHOUT INDORSEMENT 


§ 1461. Effect of transfer without indorse- 
ment. 

A negotiable instrument, payable to order 
of a person named, although not indorsed 
by the payee, may be transferred by de- 
livery, and the transferee takes such title 
as the transferor had and may sue in his 


own name, subject to all the equities exist- 
ing between the original parties. Young v. 
Hembree, Okla., 73 Pac. Rep. (2d) 394. 
55 B. L. J. 214. 


USURY 


§ 1469. What constitutes usury. 


A note, though it does not carry inter- 
est in excess of the legal rate, becomes 
usurious when, under an acceleration clause, 
the holder can declare the note due for non- 
payment of interest and thereby exact in- 
terst for the shortened period in excess of 
the statutory rate. Hewitt v. Citizens Sav- 
ings Bank & Trust Co., Tex., 119 S. W. Rep. 
(2d) 1073. 55 B. L. J. 872. 


§ 1470.—Transactions held not usurious. 


An automobile dealer may sell a car on 
credit at a price in excess of the cash price 
without infringing the laws of usury even 
though the amount of the excess is more 
than the legal rate of interest on the cash 
price, so long as the dealer is not guilty 
of fraud and has no intent of violating the 
usury laws. General Motors Acceptance 
Corp. v. Swain, La., 176 So. Rep. 636. 55 
Bi 


The fact that the price charged for an 
automobile sold on time exceeds the cash 
price by more than the highest legal rate 
of interest on the cash price, will not make 
a note for part of the time purchase price 
usurious. General Contract Purchase Corp. 
v. Holland, Ark., 119 S. W. Rep. (2d) 535. 
55 B. L. J. 835. 


§ 1474.—Commission, bonus, expenses, etc. 


The Massachusetts small loans statute 
provides that, on a loan not exceeding $300, 
interest at the rate of three per cent. per 
month may be charged on the amount ac- 
tually received by the borrower and that 
this shall include all sums “for making or 
securing the loan.” The plaintiff 
borrowed $300 at three per cent., secured 
by a chattel mortgage on a car. The bor- 
rower was required to pay $6 for fire and 
theft insurance on the car. It was held 
that this did not render the transaction in- 
valid and that the lender could replevy the 
car from a person who had purchased it in 
the meantime. Auto Owners’ Finance Co. 
v. Coleman, N. H., 199 Atl. Rep. 365. 55 
B. L. J. 589. 


A chattel mortgage bearing interest at 


three per cent. per month authorized the 
mortgagee, in certain circumstances, to seize 
the property, sell it and out of the pro- 
ceeds to pay the cost of taking, keeping 
and selling. It was held that the mortgage 
was usurious under the Ohio General Code, 
§6346-5. Capital Loan & Savings Co. v. 
Biery, Ohio, 16 N. E. Rep. (2d) 450. 55 
J. 
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